Appendix No. 6 to TOR 

Draft Contract No. ZP/5925/D/21
to be entered into pursuant to Articles 132–139 
of the Act of September 11, 2019 – Public Procurement Law 
(consolidated text: Dz. U. [Journal of Laws] of 2021, item 1129, as amended) 


entered into ................................., by and between:

Adam Mickiewicz University in Poznań, ul. H. Wieniawskiego 1, 61-712 Poznań, NIP [Taxpayer’s Identification Number]: 777-00-06-350, REGON [Statistical Business Number]: 000001293, represented by: 
..............................,
countersigned by Bursar …………………………….,
hereinafter referred to as the “Contracting Authority,”

and

[business name] ....................................................................,
represented by:
.....................................................,
hereinafter referred to as the “Contractor.”
	 
As a result of a public procurement procedure held as an open tender procedure pursuant to the Act of September 11, 2019 – Public Procurement Law (Dz. U. [Journal of Laws] of 2021, item 1129, as amended; the “Public Procurement Law”),
the following contract is entered into:

 1. OBJECT OF CONTRACT
		                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                     
The object of this contract is sale, along with a delivery, installation and commissioning of a dilution cryostat with an automated gas handling system, cryostat electronic control system, temperature control systems, cabling and a superconducting magnet (including training of at least three users to operate the same and perform the necessary maintenance tasks), as per the Contractor’s tender of [date] …………..., attached as Appendix No. 1 hereto; the description of the object of procurement attached as Appendix No. 2 hereto; the Price Form attached as Appendix No. 3 hereto; and the requirements and conditions set out in TOR, attached as Appendix No. 4 hereto. 

 2. AGGREGATE CONTRACT VALUE

Gross price: …………………………
in words: ……………………………………… 
Net price: ………………………. 
in words: ………………………………………,
including:
a) Part I: The cryostat (device delivery): ……………………… (gross/net)*
b) Part II: Installation and commissioning, training of at least three device users: ……………………… (gross/net)*

*If the selection of a specific tender was to result in a tax obligation arising on the part of the Contracting Authority, the Contractor’s remuneration shall be the contract net value. In such a case, the Contracting Authority shall calculate and pay VAT to the competent Tax Office in Poland. VAT shall be calculated using the average exchange rate of euro, announced by the National Bank of Poland and applicable on the date on which an invoice is issued.
The amount quoted in a submitted tender should be a gross amount calculated as prescribed by the provisions of the Public Procurement Law.

The aggregate contract value covers any and all costs of the contract performance, including in particular customs duty, customs charges, cost of insurance until an acceptance record is signed, cost of delivery, unloading and transportation of the equipment to the place specified by the Contracting Authority, cost of installation, commissioning along with appropriate training, as well as of packaging, labelling and user documentation. 

In the event the provisions of law prescribing rates of tax on goods and services (VAT), as applicable in the Republic of Poland, are amended in a manner affecting the object of this contract, both parties agree to amend the contract accordingly, pursuant to § 9.2 hereof. The Contracting Authority shall pay VAT in an amount calculated based on the rate applicable on the date on which a given invoice is issued by the Contractor. 


  3.	TIME-LIMIT FOR DELIVERY

1. The object of contract shall be performed within four weeks after the date specified by the Contracting Authority in the notice referred to in Section 2, falling not later than on October 01, 2023. The Contractor may not commence performance of the contract prior to the date specified by the Contracting Authority in the notice referred to above, and the Contracting Authority shall not be obliged to accept the Contractor’s performance prior to that date, unless such date falls after October 01, 2023.

Concurrently, the Contracting Authority notes that performance of the contract will commence not earlier than on August 01, 2023. However, the date of performance commencement may be delayed in the event of a change of the date of final acceptance of the construction works whose purpose is to adapt the accommodation in which the cryostat being the object of this contract is to be installed. According to the schedule, this date falls in June 2023. 

2. The Contracting Authority shall inform the Contractor about the earliest possible date of commencement of delivery and installation of the object of contract (which date marks the beginning of the period allowed for this contract performance under Section 1 above) 14 days in advance, where such date shall not fall earlier than on August 01, 2023 and shall depend on the Contracting Authority’s ability to make available to the Contractor the accommodation the cryostat being the object of this contract is to be delivered to and installed in. A notice in the above respect shall be sent in electronic form by the following person acting for the Contracting Authority: ………………………………….., to the following Contractor’s email address: ………………………………
In the event the Contracting Authority does not send such notice or specifies a date later than October 01, 2023, the period allowed for performance of the object of contract shall run as of October 01, 2023.

3. [bookmark: _GoBack]If, in the course of accepting the object of contract, the Contracting Authority expresses any reservations about the quality of the goods delivered, including their defects, or of the contract performance, or discovers that any required documents are missing or the number of items delivered is inconsistent with that ordered, it may refuse to sign an acceptance record, and the Contractor shall perform the object of contract again, complying with the expressed reservations, within five business days after the date on which the Contracting Authority expressed its reservations. The object of contract shall be deemed accepted if the Contracting Authority signs an acceptance record without reservations.
4. The Contractor shall, at its risk and expense, deliver, install and commission the object of contract (and conduct a training on the operation thereof) to and in the building housing the Faculty of Physics, ul. Uniwersytetu Poznańskiego 2, 61-614 Poznań.
5. Delivery of the object of contract (Part I) shall be confirmed by a written partial acceptance record signed by representatives of both parties.
6. After the object of contract is installed at the place of its use and correctness of its operation is verified thereat, both parties shall sign a final acceptance record in two counterparts. Such acceptance record shall specify its date, the number of this contract, the fact of the user having been provided with a warranty card and user documentation, and shall include an equipment specification, all of the warranty and service terms and conditions referred to in § 5 of the contract, and the Contractor’s telephone number for failure reporting, as well as the user’s signature. The acceptance record shall also confirm that correctness of the device operation was verified and a three-hour training on the device operation was conducted. 
7. The Contractor shall provide one counterpart of the acceptance record to the user, and shall retain the other one for itself.
8. The Contractor shall notify the Contracting Authority of shipment of the object of contract not later than three business days prior to the scheduled delivery date.
9. Business days shall be understood to be the Contracting Authority’s business days, i.e. Monday through Friday, 8.00 AM – 03 PM, except for statutory holidays.
10. The persons authorized to contact the Contractor and accept the equipment (the Users) shall be:
           ……………………………..


 4. REQUIRED DELIVERY DOCUMENTS

1. Original VAT invoice, acceptance record signed by both parties, warranty document.
2. The invoice shall be issued to Adam Mickiewicz University in Poznań, ul. Wieniawskiego 1, 61-712 Poznań.
3. The invoice shall specify the contract number, i.e. ZP/5925/D/21 and the name of the entity for whose benefit the object of contract was supplied.

 5. WARRANTY AND SERVICE

1. The warranty term shall be 24 months (as per the Contractor’s tender and TOR) after the date on which the Contracting Authority signs a given acceptance record without reservations. The manufacturer’s warranty shall be provided through the Contractor.
2. The warranty shall cover in particular the cost of spare parts and services. 
3. Warranty services at the place of use of the object of contract shall be provided through the Contractor. In the event of a need to make a repair outside the Contracting Authority’s seat, the cost of deinstallation, reinstallation and transportation of the object of contract and the risk of loss of or damage to the same shall be borne by the Contractor.
4. The service center response time after a failure is reported shall be not more than 48 hours.
5. The repair time shall be agreed between the Parties, but the agreed repair time shall not be longer than 45 days from the notification of the failure. The warranty is extended by the repair time. .
6. Any and all information concerning the warranty and failure reporting shall be included in the warranty card provided to the user. 
7. Any provisions of the warranty card which are inconsistent with this contract or prejudice the Contracting Authority’s rights resulting from the [Polish] Civil Code provisions on warranty extended upon sale, shall be invalid. In such a case, the relevant provisions of the contract or of the [Polish] Civil Code (warranty extended on the terms and conditions governing warranty upon sale) shall apply.
8. The Contracting Authority may exercise its rights under the warranty in addition to the rights it has under implied warranty.

 6. TERMS OF PAYMENT

1. Payment in consideration of a properly performed part of the object of contract (specified in § 2 of the Contract), as confirmed by a record of partial or final, as applicable, acceptance of the object of contract signed by the Contracting Authority without reservations, shall be made on the basis of a correctly issued partial invoice, by wire transfer to the Contractor’s bank account specified in the invoice, within 21 days after the date of delivery of a partial or final, as applicable, acceptance record signed by both parties and receipt by the Contracting Authority of a correctly issued VAT invoice (should an acceptance record signed without reservation be delivered after a correctly issued invoice is submitted, the period allowed for making the payment shall run as of the later date).  
2. The Contracting Authority may pay the invoice amount using the split payment mechanism referred to in Article 108a.1 of the Act of March 11, 2004 on Tax on Goods and Services (hereinafter referred to as the “VAT Act”), to an account which, as at the date of placing payment instructions, is included in the list referred to in Article 96b.1 of the VAT Act. In the case referred to in Article 108a.1(a) of the VAT Act, the parties are under the obligation to apply the split payment mechanism.
3. The parties agree that the date on which payment is considered made shall be the date on which the Contracting Authority instructed its bank to transfer the remuneration amount to the Contractor’s account.
4. In the event the Contracting Authority defaults on payment of the remuneration in breach of the provisions of this contract, the Contractor shall be entitled to default interest, as stipulated by common provisions of law.
5. Pursuant to the provisions of the Act of November 09, 2018 on Electronic Invoicing in Public Procurement, Concessions for Construction Works or Services and Public-Private Partnership (consolidated text: Dz. U. [Journal of Laws] of 2020, item 1666, as amended), the Contractor may submit a structured electronic invoice through the platform available at https://efaktura.gov.pl. The basis for the Contractor to issue a structured electronic invoice shall be an acceptance record signed without reservations by the Contracting Authority’s authorized employee referred to in § 3.5.
6. The Contracting Authority represents in connection with this contract performance that it has the status of large entrepreneur within the meaning of the Act of March 08, 2013 on Preventing Excessive Delays in Commercial Transactions (consolidated text: Dz. U. [Journal of Laws] of 2021, item 424, as amended).
7. The Contracting Authority agrees to make an advance payment against the contract performance, in an amount representing 17% of the Contractor’s remuneration. 
8. The advance payment shall be paid in a single installment, within seven days after the date of receipt by the Contracting Authority of a correctly issued advance invoice, by wire transfer to the Contractor’s bank account specified in the invoice.
9. The disbursed advance payment shall be credited towards the Contractor’s remuneration (in consideration of Part I performance). It shall be settled following completion of Part I of the object of contract, on the basis of a partial invoice.

 7. CONTRACTUAL PENALTIES
	
1. The Contractor shall pay the Contracting Authority the following contractual penalties:
a. in the event of renouncement of the contract or a portion hereof by any party due to reasons attributable to the Contractor – a contractual penalty in the amount representing 10% of the aggregate net contract value set out in § 2 hereof, if the contract is renounced in whole; or in the amount representing 10% of the net value of the renounced portion of the contract, calculated based on the net prices quoted in the Contractor’s Price Form (and should the Contractor’s Price Form not specify the net price of a given item, the value serving as a basis for contractual penalty calculation shall be the net price quoted for the Form item (or Form items) which refers to the part of the object of contract covered by the renounced portion of the contract), if such renouncement affects a portion hereof;
b. in the event of an undue delay in proper performance of the object of contract or any part thereof – a contractual penalty in the amount representing 0,1% of the aggregate net contract value set out in § 2 hereof (regardless of whether or not such delay affects all its elements), for each day of undue delay in performance of the object of contract after the date established pursuant to § 3.1 hereof; and 
c. in the event of an undue delay in performance of warranty obligations – a contractual penalty in the amount representing 0.1% of the aggregate net contract value set out in § 2 hereof, for each day of undue delay after the date established pursuant to § 5.5.
2. Whenever the contractual penalty does not pay for the damage suffered, the Contracting Authority may pursue a claim for damages in excess of the amount of the stipulated contractual penalty on general terms.
3. The parties agree that whenever contractual penalties are imposed pursuant to Section 1, the Contracting Authority shall have the right to set the same off in the first place against the Contractor’s receivables resulting from an issued invoice, unless the applicable provisions of law stipulate otherwise.
4. The amount of the contractual penalty imposed for undue delay pursuant to Section 1(b) may not exceed 10% of the aggregate net contract value set out in § 2.
5. The amount of the contractual penalty imposed for undue delay pursuant to Section 1(c) may not exceed 10% of the aggregate net contract value set out in § 2. 
6. The maximum total value of contractual penalties that may be imposed by the Contracting Authority under this contract may not exceed 50% of the aggregate net contract value set out in § 2 hereof.

  8. FORCE MAJEURE

The parties to the contract shall not be liable for the consequence of force majeure operation.

§ 9. ADJUSTMENT
1. Due to the fact that the contract may be entered into for a term longer than 12 months, the provisions of this article, setting out the rules governing relevant adjustments to the Contractor’s remuneration amount, shall apply in the event of a change in: 
a)  the rate of tax on goods and services and excise tax;
b) the minimum wage or the minimum hourly rate, as established based on the provisions of the Act of October 10, 2002 on Minimum Wage;
c) the rules of social security or health insurance, or the rate of social security contribution or health insurance premium; and
d) the rules of accumulating payments to Employee Capital Schemes (PPK) and amounts of such payments, as referred to in the Act of October 4, 2018 on Employee Capital Schemes (Dz. U. [Journal of Laws] item 2215 and of 2019, items 1074 and 1572),
whenever such changes affect the costs of the contract performance by the Contractor.
2. Should the circumstances referred to in Section 1 occur, the party seeking an adjustment to the Contractor’s remuneration amount is under the obligation to present the other party with a request specifying:
1. the amended provisions of law; 
1. the effects an amendment has on the amount of costs incurred by the Seller when performing the object of contract;
1. the relation between the amount of costs incurred in the above respect and the amount of remuneration, with the number of the Contractor’s employees directly providing services at the Contracting Authority’s under this contract taken into account; and
1. its proposed adjustment to the remuneration amount along with reasons therefor.
After the correct amount of an adjustment to the remuneration is proven, the parties shall sign a relevant annex.
3. The parties agree that they shall make a remuneration adjustment in the event one of the amendments to the provisions of law referred to in Section 1 occurs if the conditions set out in Section 2 above are met and while following the procedure described therein, such adjustment to take the form of a written annex and otherwise being null and void.
4. An adjustment to the remuneration amount shall take effect as of the date on which the changes referred to in Section 1 come into force. After an annex is signed, the Contractor shall issue relevant corrective invoices.
5. The rules of adjusting the Contractor’s remuneration in the event of a change of the applicable VAT rate are set out in § 6.2(f) of this contract.
6. In the event there occurs the change referred to in Section 1(b), the Contractor’s remuneration amount shall be adjusted by the amount by which the overall Contractor’s costs, as evidenced by the Contractor, increase as a result of the remuneration due to the persons directly performing the object of contract having been increased up to the applicable minimum wage amount, with all public law charges due on the increase in the minimum wage amount taken into account.
7. In the event there occurs the change referred to in Section 1(c), the Contractor’s remuneration amount shall be adjusted by the amount by which the overall Contractor’s costs, as evidenced by the Contractor, increase and which needs to be incurred by the Contractor in order to respond to the change, while preserving the net amount of the remuneration due to the persons directly performing the object of contract for the Contracting Authority.
8. In the event there occurs the change referred to in Section 1(d), the Contractor’s remuneration amount shall be adjusted by the amount by which the overall Contractor’s costs, as evidenced by the Contractor, increase as a result of mandatory payments to Employee Capital Schemes that the Contractor will be obliged to make in order to implement the change with respect to the persons directly performing the object of contract for the Contracting Authority.


§ 10. AMENDMENTS

1. This contract may be amended exclusively after prior consultation with the Contractor, on the basis of a written annex hereto signed by both parties and otherwise being null and void, subject to Section 2.
2. A material amendment to this contract shall require that a new procurement procedure be held. This contract may be amended without holding a new procurement procedure in the instances specified hereinbefore and hereinafter:
a) whenever a new device model becomes available and the existing model ceases to be manufactured, the object of contract may be replaced in this respect by another device model, offering parameters not inferior to those specified in the Contractor’s tender or in TOR, with the price quoted in the Price Form and set out in § 2 hereof remaining unaffected;
b) in the event the provisions of law prescribing rates of tax on goods and services (VAT), as applicable in the Republic of Poland, are amended in a manner affecting the object of the contract for which a gross value was specified, the amount of the Contractor’s remuneration in this respect shall be the net amount increased by VAT at the rate applicable pursuant to the amended provisions of law as at the date on which the Contractor issues its invoice, the VAT rate as prescribed by the provisions of law applicable on the date on which the Contractor issues its invoice;
c) in the event the provisions of law are otherwise amended and require a change of the method of performance of the object of contract, or their enactment necessitates an amendment to the contract, the contract may be amended to the required extent, including with respect to the time-limit for the performance hereof, whenever the amended provisions of law render performance of the same by the existing time-limit impossible;
d) in the event of amendment to the agreement on co-financing of the equipment which is the object of contract, entered into by the Contracting Authority, this contract may be amended to reflect the scope of such amendment, introduce relevant adjustments or comply with the modification to the co-financing agreement;
e) whenever, due to reasons beyond the parties’ control, and in particular due to reasons attributable to entities performing construction works in the accommodation in which the cryostat being the object of this contract is to be installed, it proves necessary to postpone the date or to change the manner of performance of the object of contract or a part thereof in order to ensure proper performance of this contract, this contract may be amended, in particular, by extending the allowed time-limit by the number of days during which there existed an obstacle to proper performance of the object of contract or a part thereof, or by changing the manner of performance of the object of contract or a part thereof, so that the goal in the form of proper performance of the object of contract or a part thereof could be attained; and
f) in other instances referred to in Article 455 of the Public Procurement Law.

 11.	RENOUNCEMENT OF THE CONTRACT

1. In the event that there occurs a material change of circumstances rendering performance of the contract no longer in the public interest, which could not have been foreseen upon the execution hereof, or if further performance of the contract might pose a threat to essential security interest of the state or to public safety, the Contracting Authority may renounce the contract within 30 days after learning about such circumstances. In such a case, the Contractor may only request the remuneration due to it in consideration of the performed portion of the contract. 
2. The Contracting Authority shall be entitled to withdraw from this contract in whole or in part, until 15.11.2023, in the event of breach of any of the provisions of the contract by the Contractor, unless the Contractor removes the effect of such breach and its consequences within 14 days of the Contracting Authority's call on him to properly perform the contract..

 12.	PERSONAL DATA PROCESSING

1. Each party to the contract agrees to ensure proper processing of the personal data made available to it by the other party, by applying the relevant organizational and technical measures of such data protection, ensuring protection of the data subjects’ rights pursuant to the provisions and requirements of Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons with regard to the processing of personal data and on the free movement of such data, and repealing Directive 95/46/EC (General Data Protection Regulation; the “GDPR”), the provisions of the Act of May 10, 2018 on Personal Data Protection (Dz. U. [Journal of Laws] of 2019, item 1781) or other provisions of Polish law.
2. For the purposes of this contract performance, it is necessary for the parties to the contract to make available to each other their respective personal data, and wherever applicable, also the personal data of their respective representatives, contact persons or persons whose personal data will be processed in connection with performance of the object of contract. 
3. Each party represents that in order to perform the obligations to provide information, as stipulated in the GDPR, the persons whose data will be made available will be presented with an information clause (to get acquainted with the provisions thereof).
4. Each party shall process the personal data made available to it under its own responsibility and in compliance with the provisions of law.

 13.	GENERAL PROVISIONS

1. The parties mutually agree that the Contractor’s general terms and conditions of contract (GTCC) shall not apply to this contract. 
2. Any matters not provided for in this contract shall be governed by the provisions of the Act of April 23, 1964 – Civil Code, unless the provisions of the Public Procurement Law require otherwise. 
3. Any disputes arising from the contract or in connection herewith, which cannot be settled amicably, shall be resolved by the common court competent for the subject matter of the dispute and for the seat of the Contracting Authority.   
4. The contract has been made in two identical counterparts, one for each party. 
5. The appendices referred to in the contract form an integral part hereof. 
6. The contract shall enter into force on the date of its execution.
7. This contract shall supersede any prior arrangements between and proposals of the parties with respect to the subject matters hereof.
8. All inventions, designs, copyrights and processes and all and any other intellectual / industrial property rights whether or not registered or registerable and all goodwill associated thereto relevant to the goods and services and all specifications, designs, programs or other material issued by or on behalf of the supplier shall, as between the supplier and the customer remain the suppliers absolute property.


          CONTRACTOR                                                           CONTRACTING AUTHORITY

