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CORRECTION OF REPLY FOR QUESTION OF THE CONTENT OF THE ToR

Re.: open tender public procurement procedure pursuant to Article 39 of the Public Procurement Law of 29 January 2004 (Journal of Laws of 2015, Item 2164, as amended) (hereinafter the "PPL") named: "Purchase and Implementation of an the Integrated Resource Management System for Libraries”.

The Contracting Authority informs that on 2017-11-28 it received a letter, the content of which is given below:

“In connection with the proceedings for the Purchase and implementation of the Integrated Resource Management System for Libraries for the National Library, on behalf of [...] (hereinafter referred to as the “Contractor”), we ask the Contracting Authority to provide additional explanations to the answer given by the Contracting Authority on 2017-11-16 to Question 1 of the Contractor – page 64 – of 2017-10-29. In the above mentioned answer, the Contracting Authority indicates that:
“... delivery of the System will take place no later than 2018-12-31.”
On the other hand, in the updated Draft Contract (constituting Attachment No. 2 to the ToR), in § 3 sec. 1 the Contracting Authority indicates the following terms:
1) Phase I – by 30 June 2018 at the latest
Scope of the phase:
a) delivery of the Technical Documentation and User Documentation for the System
b) training of System administrators
c) delivery and configuration of the System
2) Phase II – by 31 December 2018 at the latest
Scope of the phase:
a) preparation of tools for data migration and data upload
b) migration of data of the National Library
Due to the above-mentioned discrepancies in terms, the Contractor asks for unambiguous definition by the Contracting Authority of the date of execution of the public procurement, i.e. indication in what time the System should be delivered. The presented discrepancies of the ToR do not allow the Contractor to effectively evaluate the possibilities of realization of the contract in question, and thus influence the decision of the Contractor to enter the proceedings – after all, the date of execution of the public contract is one of the most important elements of the procedure, which affects not only the decision of the contractors concerning the accession to the proceedings but also the evaluation of the labor intensity and the price of the offer. At the same time, we point out that, due to the delay of the Contracting Authority in response to the questions of contractors, the deadline for submission of tenders has been postponed by nearly 3 months compared to the original deadline for submission of tenders indicated in the ToR. Unfortunately, this did not adequately reflect the extension of the deadline for implementation of such a large and complex project for at least 3 months, i.e. for the total time that the Contracting Authority extended the original deadline for submission of tenders. The project named "Purchasing and Implementing an Integrated Resource Management System for Libraries" is a key project with a large scope of activities. Since the Contracting Authority in the original content of the ToR estimated and indicated the time for realization of the object of the contract for a period of 8 months, it should be pointed out, that the Contracting Authority must have been aware of the complexity of the project, which is the subject of the proceedings. In view of the above, in connection with the Contracting Authority's decision to extend the deadline for submission of tenders by almost 3 months, the time for realization of the object of the contract by the potential contractor was shortened by this period. This is a real threat to its proper – i.e. in line with the expectations of the Contracting Authority – implementation of the project because in complex IT projects it is difficult or nearly impossible to obtain shortening of project realization by more than 30% without compromising its quality and completeness. Taking into consideration the above, as well as the scope and complexity of the present proceedings and the indication and evaluation of the Contractor (the entity that professionally deals with the realization of such contracts) concerning the too short time for execution of this public contract, the Contracting Authority, guided by the good of this contract and by ensuring its best performance, should extend the contract term by at least 3 months. It should be mentioned that, in accordance with the judgment of the National Board of Appeal [KIO] of 17 July 2013; file no. KIO 1606/13, the mere attempt to provide explanations or the incomplete response to the request of the contractor cannot be considered as performance of the instruction of the standard, expressed in the provisions of art. 38 sec. 1 of the Public Procurement Law Act. The institution of clarifications resulting from this provision is intended to enable contractors to acquire the knowledge necessary to take a decision on participation in the public procurement procedure and to draw up the appropriate offer. In addition, we point out that in the light of the case law, it is assumed that in case of doubts about the ToR, the contractor has not only the right but also the obligation to refer to the Contracting Authority to clarify the content of the ToR under Art. 38 sec. 1 of the Public Procurement Law Act ("PPL"). Among others, in accordance with the ruling of the Supreme Court of 5 June 2014 in case no. IV CSK 626/2013, the Court held that, in certain circumstances concerning submitted and accepted public contract and the doubts on the part of the contractor, Art. 38 of PPL in connection with Art. 354 § 2 of the CC is not only a right, but also an obligation of the contractor to ask the contracting authority to clarify the contents of the ToR. Failure to do so may be the basis of the accusation of the contractor of failure to comply with due diligence required by the contractor by art. 355 § 2 of the CC. Also in the National Board of Appeal [KIO] judgment of 23 February 2015, file no. KIO 249/15, it was indicated that, in the particular circumstances of the proceedings, non-exercise of the right arising from Art. 38 PPL (right to request clarification of the ToR) may indicate lack of due diligence. Therefore, the Contractor asks the Contracting Authority to clearly state at what date the System should be delivered at the latest, as well as to postpone the completion date of the object of the contract (at least phase I), in relation to the postponement of the time limit for submitting offers by the Contracting Authority by the period resulting from the total term resulting from the above changes, i.e. for at least 3 months in relation to the date of realization of the object of the contract indicated in the ToR.”

The Contracting Authority informs that, due to obvious typographical error, it corrects, in Answer table of 2017-11-16, answer to question 1 of 2017-10-29, in part 7 of the Table – page 64. The correct date is the date "2018-06-30" and not "2018-12-31", as is also apparent from other tender documents, including the Procurement Notice.
At the same time, the Contracting Authority informs that it does not introduce changes in the deadline for realization of the object of the contract provided in the ToR with attachments.
